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ABSTRACT

Defining the right to access to drinking water requires identifying the public authority that is responsible for its realisation. This paper argues that in reality it means even more than that. It is also necessary to precisely define the obligations of this public authority and the legal and financial means that it can mobilize. Furthermore, there are numerous practical questions that have to be resolved to ensure the “delivery” of the right. These questions cover legal, institutional, technical, economic, social and other issues, which can vary widely within a community. Conflicts and inconsistencies between these issues and between people in different circumstances can lead to unintended consequences. In particular, tariff design and the conception and application of subsidy systems need careful attention. They require practical understanding that takes account of the need to ensure that water really reaches all the people.
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The right to have satisfactory access to drinking water is essential. It meets a vital need. However in the 21st century 1 person in 5 has still not benefited from this right. Worse, despite all the efforts undertaken so far, the number of people who still do not have such access has not fallen and remains above a billion.

According to official estimates, to achieve the Millennium Development Goal on drinking water, as outlined by the United Nations, entails creating satisfactory access to water for 1.6 billion people of which 1 billion live in urban areas and 600 million in rural areas.

In 2002 the lawyers responsible for interpreting the international agreement on Economic, Social and Cultural Rights were of the opinion that the 146 signatory countries are committed to respecting the right to have access to drinking water. Their General Comment n°15 clarifies the general content of this right
. 

In order to achieve this goal it requires every country which recognises this right to organise the conditions for its concrete implementation. This is the subject of this report. It will outline the numerous practical, institutional or economic factors that need to be taken into account when drawing up legislation in order to ensure the success of a water access policy.
1. A right that is also a duty
The right to have access to drinking water is often seen exclusively as an individual right. But in itself, it does not mean much, as it differs from those rights relating to individual liberties. It is a right which goes hand in hand with its counterpart - the local authority’s duty to implement it. This means they have obligations to logistically organise the life of the community. This has “political” consequences in the original sense of the word i.e. organising the life of the city. 

In addition, from time immemorial, towns and cities have grown up near water points with local councillors regulating water distribution.

1.1 The public authority’s responsibilities 

This means that the definition of the individual right is wrapped up in collective responsibility. In order to define the right of having access to drinking water, you need to first identify the public authority responsible for its implementation and to define its obligations.





If the public authority does not do anything or is unable to do anything, the right is ineffective and is therefore meaningless.

Some African or Latin American countries have included the right to water in their constitutions. This has not prevented millions of people from lacking water!

In order to move past just having good intentions or reciting the same old phrases, all texts instituting a right to have access to water must therefore, at the very least, designate the public authority which is responsible for its implementation.

This is the very least that can be done, as practical difficulties are numerous and lawmakers need to concentrate on this. It has to be admitted that - despite having been identified for some considerable time - administrations responsible for the public water service in numerous towns and cities in developing countries have been unable to supply water to entire districts for which they are responsible. The right to have access to water can therefore not be decreed without organising the logistics for its implementation.

At the root of the many practical difficulties is the fact that the people affected by the implementation of this right by the public authorities are the farthest removed from the community organisation that is centrally administered. 

- In developed countries it is people who are financially vulnerable or in a precarious situation who are little known to local governments and who often do not know how to assert their “rights”.

- In developing countries this affects a major section of the population, mainly in rural areas and in the urban slums, i.e. those communities barely visible to central governments. In addition, water in the slums is often the community’s first public service. Public highways are usually organised around where the water pipes have been laid.  Municipal technical services often have very little understanding of the inside of a slum before building the water supply system.

1.2 The recipient’s duty
For their part, water customers also have their own responsibilities. Anyone benefiting from the right to have access to drinking water must see to it that nothing prevents any of his neighbours accessing it. First of all, he must prevent any water wastage. He must also protect it, i.e. ensure not to pollute the water unnecessarily. Particular attention must be paid in the vicinity of standpipes or abstraction areas. Everyone has a duty to avoid contaminating his neighbour. Finally, for water to reach all the population in a sustainable way, everyone benefiting from the right to drinking water would need to contribute to the costs of the public service in line with their ability to pay.

All things considered, every customer must respect the rights of his neighbours and those of the people who are providing him with water access.

2. Practical and human factors – what does one mean exactly?

The real situation that humans find themselves in must be taken into consideration when drafting any documents that outline the right to have access to drinking water.  These have nothing to do with some philosophically defined right. It is a matter of ensuring that individuals really have drinking water. But has this concept been properly thought out?

2.1. A range of different situations

Even if intuitively everyone has an understanding of what access to water is, the right to have access to water is a concept which needs to be clearly defined in order to be of any use, as it may affect situations which are very different from each other. 

a) working on the infrastructure to create new access for people who do not have water where they are? 

b) working on the infrastructure to create new access for owners who want to make their land building land?

c) turning on existing meters to supply those people who are in a vulnerabble situation who have no legal abode or the means to pay?

d) possibly cutting off the water service to those people connected to the public water supply system who do not pay their bills for the amount of water they use? In practice this refers to two completely different situations which it is important to differentiate between: 

- consumers who do not want to pay,

- people who are financially vulnerable and who are unable to pay. 

All these situations obviously do not warrant the same rights. The case of owners wanting to increase the value of their land cannot be justified alongside the same rights as a family who needs water to survive. Those slow to pay up have certainly less rights than those who are financially vulnerable. Some developed countries have endeavoured to fully resolve a situation, for instance, such as interruptions to the service, but still must tackle other situations. In some developing countries the opposite is true where ambitious programmes to connect the entire population are underway. while the problem remains of outstanding payments by the most financially vulnerable sections of the community.  

2.2. Practical conditions of access

Some people put forward the idea that public authorities must at least install one community water point. Is this enough to satisfy a fundamental right? Do you have sufficient access to water if you have to go and queue at a standpipe near your home? This may well not be the case. It all depends on the conditions of access, the amount of water available, the price paid, how long it takes to queue and what times you can queue. There are too many conditions to make a single community water point an adequate goal.

I have met families in a slum in Manila where there was a standpipe for 100 families. They had to organise taking turns 24/7 to gather the trickle of water that flowed. When the family’s turn fell at night, only the father dared to go and each time it would take him several hours to queue up then fill the 2 or 3 jerry cans. Their life changed when it was possible for them to install a tap in their home.

Moreover, when can we really say that a home benefits from having access to drinking water? At least three factors warrant consideration:

- the continuity of service. Do you still have access to water when you have a tap but water flows from it only a few hours a week, as is the case in a number of areas?

- the price of the service in absolute terms, all the less acceptable as the recipients have meagre economic resources;

- the price of the service in relative terms, i.e. in comparison with the price paid by other inhabitants. In fact it is often the case that the poorest communities pay a lot more for a litre of drinking water than more well-off communities.

Do you have satisfactory access to water if you use your neighbour’s tap and he makes you pay 5 to 10 times more than he does? This situation occurs in slums where only a section of the inhabitants find they have the financial means to pay to be connected to the public water supply system.

2.3  A “relative” right 

2.3.1. A human being requires water daily in order to wash himself, feed himself, look after his health and his physical well-being, wear clean clothes and to work. In order to avoid humiliation and preserve his dignity in the society where he lives, he has a need which may, however, differ from someone else who lives in a different environment. It all depends on how water is used around him. Similarly the “poverty threshold” is not an absolute economic concept but is defined in each country by taking into account local living standards, and in any given built up area the conditions for the right to have access to water may change in time. For instance, whereas water supplied using a street fountain 200m from your home may be a satisfactory interim solution in a developing country, in a developed country this is not a solution which would allow for the dignity of a financially vulnerable and isolated person to be preserved. As the country develops, the public authorities can, for example, decide at first to provide a water point less than 500 m from each home, then during the next stage to have one close to each home then, finally, inside each home. Such a step-by-step approach may make it possible to reduce the feelings of injustice among the neighbourhood by constantly guaranteeing fair access conditions. This was explicitly provided for in the General Comment n°15 (see note 1).

In terms of quantity, this means that on a day to day basis the minimum volume of clean water that the public authorities must place at the disposal of each individual is not the same everywhere at any given moment. The amount may differ from one place to another and evolve over time.

2.3.2. Moreover, the individual right to have access to drinking water would not give to any given person more rights than anyone else. Legislation must therefore take into account the limit of the total amount of available freshwater in any given region. Everyone must accept a reduction in the amount of water he is allocated should there be consecutive shortages due to abnormal droughts, unforeseen pollution or an incident preventing the public facilities from working properly etc. 

2.3.3 In other words, if the aim of having a right to access to water is to prevent an individual from having less water or water which is less safe to drink or less accessible or even given less preferential treatment in terms of cost than his neighbours, it does not give him the right to have more water than them or water which is safer to drink than theirs is. 
3. In practice there are numerous institutional and legal issues.
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    is the person requiring access to water who makes his right known to the public authority.
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This immediately raises numerous questions.

 3.1 – is this the right public authority? 

- does it have the “capability” to organise a public water service? 

- does it have authority over the operating company?

For example in France, the State has neither institutional competence nor any authority over “water services”. Local authorities are responsible for this.

The authority responsible for implementing the right must be the one which is holding the “reins”.

3.2 – does it have the right to mobilise the necessary resources?

Does the legal and regulatory framework enable it to guarantee access to water for all?

This is not always the case! In France, the associations of local authorities responsible for drinking water, for example, do not have the right to keep back a small amount form the water bills to cover the cost of supplying to the most financially vulnerable people who are unable to pay for their water usage. 

3.3 – does it have the logistics to do it?

In developing countries a fundamental condition is that the country government and the parliament allow the designated authority to mobilise the necessary human and financial resources. In particular, it must have access to low-cost financing. 
3.4- how do you go about creating the desired fair balance between the different recipients of the public service?

3.4.1 How do you divide up the cost between customers? between those who already have access to the service and those who will benefit from it? What are the allocation keys for the cost of the initial work and for the cost of later consumption?

3.4.2 What order should you start in and at what rate should you work at when a major section of the community expects to have access to water?

In some African villages where a borehole has been dug then equipped with a pump, a strong feeling of injustice might arise when half the village was benefiting from new equipment and the other half did not have access to it. All in all, a new pump can - from the social perspective - be a disaster. This need to be equitable means it is impossible to define an absolute minimum level for access to water in developing countries. Rather than aiming straightaway at international standards and thereby only providing access to a small section of the population each year, it would seem wiser to make changes for the entire community simultaneously and in several stages. For example, it may be a good idea to first ensure that no one lives more than 1 km away from a water point, then, during a second stage, reduce this distance to 200m and to ensure good flow conditions and access times. Finally, a network can be installed to supply one home out of 3 or 4 before being extended to all homes later.

3.4.3 Should one wait for a request to be made or take voluntarily even compulsory action?

3.5 – In order to ensure the effectiveness of a policy of access to water for all, should a specific organisation be set up for those people who need water or should we rely on the existing public organisation? 

3.6 – Should public resources be used to supply drinking water to everyone regardless of how and where they live, including isolated homes far away from any town or city and which entails considerably higher costs?

3.7 – The problem of property rights 

When creating new access for slum inhabitants you very often come up against land ownership problems. There are two very different situations. 

If the family does not fear being removed, either because it has rights over the property or because it lives on public land  not earmarked for any particular building purposes, experience shows that it is usually very desirable to improve access to water and sanitation and that often the family itself is even prepared to invest into it. 

In alternative cases, i.e. if the land is private or if it is to be used some day for public facilities, the authority responsible for providing access to water will face the worst possible difficulties. Fearing a lawsuit from the private landowner and not wanting to “make permanent” an “illegal” abode, the public authorities often oppose the laying down of water pipes which are considered as the first step in an unwanted process of putting down roots.

4. Economic issues – being aware of any adverse effects.

The responsibility of public authorities to supply drinking water to those who are entitled to have access to it comes at a price. Implementing this right requires that the financial conditions of this cost are specified. In practice, this means it is necessary to make a decision on how the cost for the building works for the infrastructure will be covered, and then the cost for water usage by arbitrating between the recipient of the right, other water customers and taxpayers via the local authority’s budget.

This is not easy. As the recipients are often poor– but this is not always the case - it is often decided to provide subsidies, for example, by giving them lower prices. But, you have to be careful here, the road to hell is paved with good intentions. Subsidies do not necessarily reach the people they are intended for and widespread subsidies may slow down progress and even bring things to a standstill. 

4.1 Necessary Solidarity

As we have seen, an individual’s right to have access to drinking water means that a public authority has the duty to implement this right. However, as there is no question that this right should be limited to just a certain number of people, the economics of this right to access to water affects at the same time  all the inhabitants who in one way or another together must finance the public organisation responsible for its implementation. In the majority of countries customers are asked to contribute to the cost of the public water service. One of the reasons for this is to avoid situations where the service is free, as this will inevitably lead to wastage of this limited resource. From an economic viewpoint, in order to achieve the right to have access to drinking water, it is necessary:

· for each individual recipient to make a financial contribution in line with his or her ability to pay. It is desirable that the water rate is not zero in order to prevent wastage and to constrain the impact of price-transfers on neighbours.

· for each relevant authority to mobilise sufficient economic resources. This means, in particular, that revenues must be sufficient to counterbalance all of its costs. Several tariffs can be used to take into account different individual situations, whereby some customer categories subsidize those who pay the lowest tariffs.

As a result, the right to have access to water does not imply a free service but it does entail organising the solidarity between customers in such a way that allows for everyone to benefit simultaneously from access.

4.2. Subsidising consumption is not the panacea

Contrary to standard practice in developed countries where tariffs per m3 of water are the same regardless of usage, some developing countries have traditionally used pricing policies which consist of different tariffs depending on consumption levels. This is called rising block tariffs. The first litres that are used are subsidised  and are therefore less expensive than the following litres that are used. This approach is appealing thanks to its ability to help the poorest people, who are thought to use less water than richer communities. It must however be used with care as in some circumstances it can prove to be counterproductive and not help those who need to have access to the public water service.

As in practice the first band is subsidised, the second band is bound to be a lot more costly. This means that those who use a lot of water pay a surcharge which finances the subsidizing of the first m3 used by all customers. This is why a few years ago some communes in Flanders saw their tariff per m3 of water double following the decision to make the first consumption band free.
4.2.1. When using rising block tariffs the following difficulties need to be overcome.

a). The needs of those people - often poor - who are not connected to the water network are not necessarily any the less and their families may not be any smaller.  On the contrary, they are often forced to cram into small housing several at a time. Under similar sanitary conditions, their metered consumption is not necessarily any less than that of more well-to-do communities.

b) All customers connected to the system benefit from subsidies. This therefore comes as a windfall for those who are already “connected”. During this time, town and city-dwellers who are not connected will continue to pay a lot of money for water from street vendors or from their neighbours and will not benefit from subsidies. Slums inhabitants often pay 10 times more for a litre of water than those who are fortunate enough to have a tap in their house.  Subsidizing is a system of economic assistance which, in a lot of countries, does not get to those who have most need of it. In addition, it has a counterproductive effect for the operating company by encouraging it to be passive as any new connection represents a financial loss for it. The effectiveness of this type of subsidy to improve water access for those who are in need of it is debatable. 

c) If no specific measures are taken, subsidizing the first consumption band for those living in a block of flats or any other kind of communal housing scheme connected to one single meter will have the opposite effect to the one that is being sought. As communal housing is naturally a “large” consumer most of the water usage will be priced in the more expensive bands.

Without implementing a universal programme of individual metering, subsidizing the first m3 can only work properly by using sophisticated systems (please see in particular 4.2.2 below).

d) How the situation will evolve naturally over time will adversely affect the proper running of a water service when using a rising block tariffs. The effect of the differences in tariffs leads to significant savings in water consumption for the most expensive bands. The upshot of this will be difficult to manage.

· In certain cases, those who are richer have organised having several meters

· Often, they look into having their own water resources and drill their own private wells (Jakarta, Manaus etc).

· The physical consumption of water for the expensive bands tends to decline gradually due to the strong incentive to make savings in water consumption.

Every time the sum which can be redistributed in the form of subsidies will decline over time. The need would then arise to sharply increase the tariff for the first band. This is neither politically favorable nor consistent with the objectives.

All things considered, the main consequence of using the largest water users to subsidize the first m3 to be used, which is the purpose of a rising block pricing structure, is to encourage savings on water usage. It is more of an environmental strategy than a social strategy.

4.2.2. The sophisticated system of setting prices by taking into account “the number of people within the household”

In order to overcome the problem mentioned in 4.1.1 a), some public authorities such as the city of Barcelona in Spain or the Brussels region in Belgium have used a rising block pricing policy which is adjusted in accordance with the number of people living in each household which the bill covers.

Similarly in a communal residence, each individual has therefore the “right” to several m3 of water at a subsidised price. The process requires a detailed electronic register of the population’s addresses in order for each water bill to breakdown consumption using the different tariffs depending on the  identity of the people living at each metered address. Such an electronic file seems to exist in Belgium. Its use by the public service operating companies then by the managing agents of buildings necessitates resolving legal difficulties. It is difficult to imagine using such a tool in France where the French Data Protection Authority, CNIL (Commission Nationale Informatique and Libertés), would more than likely oppose it in order to protect privacy. In Spain, billing is carried out using a trust system where people say how much they have used. The reliability of such a system is questionable. Does the right to water imply that people have settled somewhere permanently? How to take into account continual changes of adresses (every year almost 10% of the French population move house)? People in a vulnerable situation, those who are most in need of this right, are more than likely not to appear on the official register or not at the right time.

In the majority of developing countries it is unrealistic to imagine that such a register could be set up.

The main consequence of using a pricing policy which takes into account the “number of people” is that it does not penalise large families. As this type of policy benefit to all regardless of the economic resources of each other, tt reflects more a family policy (in France this is achieved by means of the benefit system as a whole) than a water access policy.

4.3. “Universal” Approach or “Individual” Approach 

With the aforementioned difficulties that comes with having a pricing structure that uses consumption bands that apply to everybody including those social classes who are comfortably well off, some countries have taken another route - that of subsidizing people in line with their socio-economic situation and not subsidizing the m3 used. This is therefore an “individual” approach to the problem, otherwise known as a “social approach”.  

For example, the local authorities in Chile allocate reduction vouchers to consumers who are living in certain social conditions or meet certain criteria. The level of subsidy is calculated on a case by case basis and will depend on each family’s particular situation. This is a system which takes into account the customer’s personal situation while leaving them free to use as much water as they need. In practice, around 17% of the urban population (1998
) receive the vouchers. Financing comes from the State budget. It is therefore a mechanism of solidarity at the national level which benefits the poorest without marginalising the very many recipients
.
Traditionally in France it has been municipal social services that manage the individual payment or subsidizing of water bills of the most vulnerable sections of the community. Recently, a system to provide assistance on a case to case basis managed by a “departemental” commission (the “departement” is a public authority whose jurisdiction brings together the territories of around 400 municipalities ) has been set up.

Individualised systems are more likely to reach those people who need to exercise their right to have access to drinking water than “universal” systems which benefit everyone including those consumers who are more well-off. They require, however, specific organisation in order to be able to differentiate between each individual case. 

5. Conclusion

Consequently defining the right to satisfactory access to drinking water requires a lot more than just affirming this right. The conditions for its implementation need to be organised first in order for this right to be exercised.

For a community, guaranteeing individual access to drinking water means being organised in order to give access to water to everyone. For this reason, the right to have access to drinking water is far more than an individual right, it is establishing how the community is organised to be able to ensure satisfactory access to water simultaneously for all members of the community.  

5.1 Defining the right to drinking water

The setting up of a legal and institutional system guaranteeing everyone access to drinking water consists of at least 4 elements:

· establishing the right to drinking water, but this statement in itself is not enough 
· identifying the public authority responsible for its implementation 

On an international level, the 2002 document interpreting the International Covenant on Economic, Social and Cultural Rights set out most clearly the “duty” of public authorities. Any other legal text on the right to have access to water, for example, in national legislation is duty bound to do as much and not content itself with making a noble but ineffective statement on individual rights.

· The precise definition of this authority’s responsibilities  depending on the various real-life situations, particularly in terms of the amount, quality, accessibility and price of water.

· Defining the legal and financial resources that it can mobilise to meet its responsibilities. In particular, problems related to land ownership or the legal status of some homes must be resolved.

5.2 The conditions for the right to drinking water

The setting up of a legal and institutional system entails meticulously taking into account certain factors:
· Exercising your individual right must not compromise the right of other members of the community. There are therefore also responsibilities on the part of the recipient of this right.

· The conditions for the right to have access may differ from place to place and evolve over time.

· Implementing this right to have access to water entails resolving numerous institutional and organisational difficulties in order to be effective. The programmes that are up and running must be audited to ensure that they are reaching the right people. Some strategies which seem attractive at first sight prove to be counterproductive, if, in practice, they assist those who already have water without improving the lot of those who require that the local authority concern themselves with them.

· Some indirect strategies are supposed to provide financial assistance to individuals by subsidising the cost of accessing water based on factors not related to their income. Applied indiscriminately to the whole population, they only manage to achieve, to a limited extent, their social objectives. Their main effect is to encourage savings in water consumption (or wastage when the service is free) or, when using more sophisticated systems to assist large families irrespective of their financial resources.

· in developed countries where the issue of access to water only affects a small number of people, the individual approach to this right, also known as the “social” approach, is certainly more effective than policies which affect the whole of the population indiscriminately.

· In developing countries, where the number of affected people is far greater, implementing this right is a lot more difficult. Public authorities are able to accept the responsibility of achieving results but on condition that they have a number of years for its implementation. Interim or step-by-step measures are realistic. This means it is a very delicate process to define legally recognised rights at individual level. 
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� Text has been extended in accordance with the pronouncement of the 29th  September
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